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BAR BRIEFS
(Continued from front page)
to secure his attendance at our next annual meeting, but this is
dependent upon several factors beyond our control.
I will report any further developments as soon as the information is available.
Sincerely yours,
ROY A. PLOYHAR
President.
GUARDIAN ad LITEM IN DIVORCE CASES
(Editor's Note: The following article written by the Hon. Chester
D. Adams, Judge of the Fayette Circuit Court of Kentucky, was
published in the June, 1945, issue of the Kentucky Bar Journal,

and relates to a condition in the law of that state which also exists
in the statutes of North Dakota.)
The law is very zealous to guard the rights of infants in most
particulars. When infant's property rights are involved the Code
provides how he shall be represented by his next friend, guardian,
or guardian ad litem. When his property is sold the provisions of
the statute must be strictly complied with or the court will set
aside the sale. The Kentucky Statutes provide that when a child
is tried in juvenile court the probation officer shall be present and
represent him to see that his interests are protected.
Independent of statute the courts have been very jealous of the
rights of infants. It has been said: "Chancery became in a sense
the supreme guardian of all infants, charged with the protection
alike of their personal and property rights."
There is one situation, however, where the law has failed to
make adequate provision for the protection of the infant, and that
is where the parents, the natural guardians of the infant, enter
the divorce court. In these anti-marital contests one, perhaps
both parents are represented by counsel of their own choosing. If
there are children those infants have no attorney to represent
them or their interests as they would have if some personal or
property right were involved; yet they do have both a personal
and property right in issue, namely, the question of their custody
and maintenance.
These are real, vital, personal and property
rights though they are not usually so recognized. While they are
not such property rights as the law takes cognizance of for the
purpose of appointing a guardian ad litem, they are just as real
personal and property rights and may be of much greater monetary value than the interest contingent or otherwise in stocks,
bonds or a piece of real estate which the statutes, codes, common
law, and courts guard so jealously. Through these personal and
property rights the present and future happiness and welfare of
the child are involved when the parents enter the divorce court.
If the child should be represented when his property right in
stocks, bonds, or real estate is at issue, is it not essential that he
be represented when his future welfare and happiness are concerned ?
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It is true that it is the duty of the court to protect the infant
and to see that proper orders are entered to safeguard his interests. In all matters appertaining to the welfare of infants the
courts must ascertain what will be for their best interest and direct orders accordingly. The court is limited in what it can do by
the facilities provided. As a rule the court must rely upon the
testimony taken in the divorce proceedings. This is often not adequate so far as passing upon the child's maintenance and custody
is concerned. Should there not be an attorney present, whose duty
it is to represent the infant and see that no testimony prejudical to
him is introduced and that no testimony necessary for a proper
adjudication of his rights is omitted.
Frequently a divorce case is submitted to me where both husband and wife are represented by counsel and although there are
children the record will show that no adequate provision has been
made for them. I hand these records back to the attorneys with
a notation, "This case will not be considered until more adequate
provision is made for the children." This may savor of an arbitrary ruling, but it is justified when it appears to the court that
the parties have not done all that they can to make suitable provisions for the protection of the innocent victims of their marital
disagreements.
It is the duty of the court to protect the interests of infants in
proceedings where their personal rights and their personal or real
property is involved, but in these cases the court has the assistance of the guardian ad litem to point out, to suggest to the court,
to plead every affirmative defense or other defenses that may be
In a divorce case there is no disinterested
made to the case.
party to plead the child's cause. The atmosphere of the divorce
court is not wholesome for the child. The father and mother,
even though they love the child, are necessarily blinded, biased,
and prejudiced by their own personal interests. Neither they nor
their attorneys can properly represent the child. The law does
not allow, nor would the court permit, a person to be guardian,
guardian ad litem, whose interest was adverse to the infant, nor
the same attorney to represent an infant and someone else whose
interest might be in conflict with the interest of the infant when
personal or real property is involved. Should this be permitted in
divorce actions?
When parents enter the divorce court the conditions of estrangement or indifference which take them there have usually warped
the affections, the judgment, and consciences of one or both of
them to such a degree that their own selfish interests predominate to the extent that they cannot see the best interests of the
child. These interests should be represented by someone who will
be unbiased and unprejudiced. The court is entitled to have this
most important matter presented from the child's standpoint by
a capable attorney, one just as competent as the one who represents either the husband or the wife.
Our Code of practice should be amended so as to provide that
when a divorce action is instituted the court shall appoint a guar-
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dian ad litem for the infant children of the parties. It should be
made the duty of this attorney to represent the infants, attend
the taking of all depositions, or trial and make his recommendation
to the court. It may be argued that this will increase the cost of
divorces. What if it does'! In the sale of real property it seems
sometimes that the expense of having a guardian ad litem and the
necessary court process is large considering the amount involved.
Can anyone object to a small additional expense when the future
welfare and happiness of the child is at stake? Let those who
enter the divorce court pay the cost of adequate representation
for their infants. Besides, attorneys will be reasonable in the
fees they seek for representing infants and the court will fix their
allowance at a figure commensurate with the value of their services and the ability of the parties to pay.
The State of Michigan has a law which provides for the appointment by the Commonwealth's Attorney of a "Friend of the Court."
It is the duty of this officer to make an investigation of all divorce
cases which are referred to him. He does not make a recommendation upon the merits of the case as to whether or not a
divorce should be granted. His report contains recommendations
as to the amount of temporary and permanent alimony and maintenance and support of the children. His report is that of a
trained social investigator and is valuable to the court. He is also
the follow-up officer to see that the alimony and maintenance is
paid after a divorce is granted. The system we have in Kentucky
of collecting back alimony and maintenance by rule is expensive
and unsatisfactory. The increasing number of divorce cases the
courts are called upon to decide makes it imperative that our law
makers give some constructive attention to our divorce laws. If
our law provided for a "Friend of the Court," perhaps a guardian
ad litem would not be necessary.
ROBERT D. HOSKINS, FIRST CLERK OF THE
SUPREME COURT OF NORTH DAKOTA, DIES
Funeral services were held on January 4th, 1946, at the Convert funeral home in Bismarck for Robert D. Hoskins, 85, first
Clerk of the State Supreme Court.
Coming to North Dakota in 1884, Mr. Hoskins edited the
Bathgate weekly newspaper prior to going to Bismarck in 1889
to become North Dakota's first Supreme Court Clerk. He retired
from that post in 1917.
The Bar gave recognition to his long service at the time of
his retirement, epitomized by A. M. Christianson, Chief Justice
of the Supreme Court, who in describing Mr. Hoskin's service to
the state said;
"He had only one standard of service-the best."

